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solely with SBA and that, by excluding a group (..n iacuanbeatLECs) from covcnge under
the RFA, the Commission made an UII&tIlorizecl size deeellhination.3219 Neither SBA nor
Rural Tel. Coalition cites any specific authority for this latter proposition.

1330. We have fbundineumbent LEes to be .domjlMglt in their field of Of*atioD"
since the early 1980's, and we coalilfMdy have certified .... the RFA3220 that iacumbeat
LECs are not subject to repWory flexibility ...,.....we they are DOt aaU
buliDeues.J221 We have IDIIde sind" det:erminali0lll in other areas.3222 We recopbJe SBA's
special role and expertiIe with reprd to the RFA, IIId inteDd to COIl1iJme to COIUIIlt with SSA
outside the context of this pI"C"'MIina to .... tbat die OJmmjwjon is fully impIemeetina the
RFA. A1thouIh we are DOt fid1y J*IIwfed on tile bais of filii record that our prior pIIC&ice
bas been incorrect, in Uaht of the special ....raiIod by SBA IDd R1nI Tel. Coalition in
tbiI pI"C"'MIi"l' we will, oevercbIIea, iDclude IIDII1 ...... LEes in this FRFA to rmnove
any poss1'b)e issue ofRFA compIiInce. We, ....ore, need DOt IddN8S Rural Tel. Coalition's
quments that incumbent LEes are not dominant3223

2. Other II1II.

1331. Co".... Pll'ties raiNd IIeWlI'I1 ...__ in rapae to the Commission's
IRFA in the NPRM. SBA IIId CompTel contIDd· tbIt COJDfIIMlerI sllould DOt be requiIed to
Ie...ate their commeats on the IRFA &om their com-.. on die other .... railed in the
NPRM.J2a4 SBA maintaiN that IIpIRtiog RFA com..... 1M cIiIcuaion from 1IIe. rat of the
comnaents "isolates· the J'eIWatory flexibility ...,. from the remainder of the discullion,
thereby hlndicappiDa 1he Commisskm's .....,. of the impIct of the propGIOd rules on small
businesses.ms SBA further suggests that our IRFA failed to: (1) give III adequate

SIl' SBA RFA CO""MDta It 4-5 (citiD& 15 U.S.C. 1632(1)(2»; Il1Iral Tel. CoIUtioD nply. 38.

:mD Sn 5 U.S.C. 1605(b).

SD1 Sn. e.,.• EJrptIItMd _ ...1ICIiGII MIl! L«»l r.....' 0MIpGny FtIdUtiG,~ Notice of
PropoIN RuJemMina, 6 FCC Red $109 (1991); MTS _WAD IIlIIIr6t StnIaIn, RIportaad Order. 2 FCC
Red 2953, 2959 (1987) (citiD& JITS tIIII1lVAn' AI.. Strru:tMrw. 'Ibi1d Report IIId Order, 93 P.C.C.2d 241,
338-39 (1983».

3m Sn, e.g.• In the AlQIt.,. of /mpUlIMIrItIIio ofS«tUInI ofthe CIIbk TelnUion Con.rIurID' P1ot«:litln Act
of1992: RIlle Regultltion, Sixth Report IIId Order IDd Eleveatb Order on 1tecoDIideratio. 10 FCC Red 7393.
7418 (1995).

3ZD Rural Tel. Coalition nply It 3~.

m. SBA RFA COJ1lllWlts It 2-3. CompTel reply It 46.

ms 1d.
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B. AuIyIiI of Sipl8caDt ilia.
Railed ill Respoue to tile IRFA

1327. Summary ofthe lnitilll Regulatory Flexibility Analysis (lRFA). In the NPRM,
the Commi~on performed anlRFA.nt' In the IRFA, the Commission found that the rules it
propolld to adopt in this proceeding may have a sipiticant impact on a substantial number of
small business IS defined by section 601(3) oftbe BFA. The Commission stated that its
regulatory flexibility analysis was iDappliClhle to inGumbent LEes because such entities are
dominant in their iielel of opeID.on. The Commission noted, however, that it would take
appropriate steps to ensure that. the special circumltaDces of smaller incumbent LEes are
CIIe1UIly considered in our Nleme1rinJ. The ConmriMjon also found that the proposed rules
may overlap or cont1iet with tile Commission's Pm1691CCeSS charIe IDd Exptmdsd
lntereo",.ctton rules. FiDaUy, the IRFA solicited comment on a1tematives to our proposed
rules that would mjnimi_ the impact on smaI1 entities consistent with the objectives of this
proceeding.

1. Treatment of SmaU LECt

1321. CoIll1ll61ftr. The Srall Business AdmiDiItration (SBA), the Rural Telephone
Coalition (Rmal Tel. Coalition), and CompTe! maintlin dud the Cnmmiaion violated tbe
RFA when it failed to include small iDcumbent LBCI in itsIRFA without tint CODIUltiDa
SBA to establish a defiDitioD of "small busin..."J21' Rural Tel.·CoIlition 1IId·CompTe! also
argue that the Com.miIsion failed to explain its statemeDt that "iJlcumbent LBCa are domiMnt
in their field of operation" or how that tindiDa WIS reached.32t7 IWral Tel. Coalition states
that such an aDalysis of the market power of iDcumbent LBCs is DeCeSSIl'Y becauIe iDcumbent
LBCs are now facing competition from a variety of sources, including wire1iDe aDd wireless
caniers. Rural Tel. Coalition recommends that the Commission abandon its determination
that all incumbent LEes are domiMnt, aDd perform reauJatory flexibility analysis for

. incumbent LECs having fewer than 1500 employees.J2t,

1329. Discussion. In essence, SBA IIId Rural Tel. Coalition argue that we exceeded
our authority under the RFA by certifyina all incumbent LECs IS domiMnt in their field of
operation, and concluding on that basis that they .. DOt small businesses under the R.FA.
SBA and Rural Tel. Coalition contend that the authority to make a size determination rests

J2U NPRM at paras. 274-287.

1216 SBA RFA COIlllMlltS at 3-5; Rural Tel. Coalition reply at 38-39; CompTel reply at 46.

1217 Rural Tel. Coalition reply at 39; CompTel reply at 46.

J2J. Rural Tel. Coalition reply at 40.

631



96-325

.,

xv.
FINAL REGULATORY FLEXIBD.JTY ANALYSIS

1324. As reqUfnd bySecdon 6030fdae a.awatory Flexibility Act (RFA), 5 U.S.C.
§ 603, an ImtiaI Rep18tory Flexibility ADaly. (lRFA) .. iDcoJpcnted in the NPRM. The
Commission sought written pnbIic~ on tile~ in the NPRM. The
Commission's Final~ Flexibility ADalysis (FRPA) in this Order CODforms to the
RFA, as amended by the ContnctWith America Advmcement Act of 1996 (CWAAA),
Pub. L. No. 104-121, 110 Stat. 847 (l996).32u

A. Need· f... ad Objeetlv_ .f thII Raport
ad Order ad tJae RaJ. Ad.,... Herein

1325. The Oemi"'" in compJiIrtM wi1h 1ICfioD2S1(dXl) ofdae CommUDications
Act of 1934,11 lllDeDded by .. Telemmll'lUDicalliODl Act of 1996 (the 1996 Act),
promulgates the rules in this Order to ensure tbeprompt implementation of IClCtiorlS 251 and
252 of the 1996 Act, which are the local competition provisions. Congress sought to establish
throuah the 1996 Act "a pro-competitive, de-rquIatory national policy framework" for the
United States telecommunications industry.3213 Three principal goals of the telephony
provisions of the 1996 Act are: (1) opening local exchlDge and exchaDge access markets to
competition; (2) promoting increased competition in telecommunications markets that are
already open to competition, particularly long distance services markets; and, (3) reforming
OlD' system of universal service so that universal service is preserved and advanced as local
exchange and exchange access markets move from monopoly to competition.

1326. The rules adopted in this Order implement the first of these goals - opening
local exchange and exchange access markets to competition. The objective of the rules
adopted in this Order is to implement as quickly and effectively as possible the national
telecommunications policies embodied in the 1996 Act and to promote the development of
competitive, deregulated markets envisioDed by Congress.3214 In doing so, we are mindful of
the balance that Congress struck between this goal of bringing the benefits of competition to
ell consumers and its concern for the impact of the 1996 Act on small incumbent local
exchange carriers, particularly rural carriers, as evidenced in section 251(t) of the 1996 Act.

3212 Subtide D of the CWAAA is -The Small BuaiDeu RegulItoIy EDforcemmt Flimeu Act of 1996
(~BREFA), codified It S U.S.C. § 601 et Itq.

3213 S. Conf. Rep. No. 230, l04th CoDa., 2d Seas. 1 (1996).

3214 14.
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enactment of the 1996 Act must be disclosed publicly, and be made available to requesting
telecommunications carriers pursuant to section 252(i).

1323. We also find that section 252(i) applies to interconnection agreements between
adjacent, incumbent LEes. We IlO1C that section 2S2(i) requira a local ~Jvmae CIl'rier to
make·available to requestina teleeomraunieatioDs C81'riers "any intercormection .-vice, or
network element proVlddlllltier an GlNe1lW1ll appI'tINd under this ,eetion ......32)) The
plaiD meenina of this scetioD is that any intercoaDecdon~ approved by a state
commission, including one between Idjacan LECa, must be JDIde avai.lable to recpaestina
carriers pursuant to section 252(i). Requirina awiJlbility of such apecmeDts will provide
DeW entrants with a realistic benchmark upon which to base Deaotiations, and this will further
the Conaressional purpose of iDcreasiDa competition. As ..... in Section m of this Order,
adjacent, incumbent LEes will be pvtll an GpfJOttmIity to l'IIIIIotiate such aareements before
they become subject to section 252(i)'s requirements. In Section fi, we also consider, and
reject, the Rural Tel. CoaIitioa'. II'IUIJIOIIt that !DIking apecmeDts between 1Ilj8ClDt, n0n
competing LECs available under sectkm 252 will have a detrimental effect on small, rural
carriers. See Section In, supra.

:au 47 U.S.C. I 252(i) (empblaia supplied).
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and netWork confiIuration choices are likely to champ over time, IS IIvera1 commenters have
observed. Given tis NIlity, it would DOt make IIDIe to permit a lUblequmt cmier to
impole an agreement or term upon an iDcumbeBt LEe if the tecJmica1 requirements of
implementing that agreement or term have cbaDaed.

1320. We obterve that section 252(11) expnaIy provides that state commilliiODS
maiatain for public inIpection copies of iDtercoDnectkm ....... approved UDder section
252(f). We therefore decu.Jones,ln1IlrcIble~s ......OD that we require carrien to file
apements at the FCC, ·ia Iddition to section 2S2(Ir)'s filiDa~ However, when the
Commission·performs the state's responsibilities under..on 252(e)(5), parties must file
their agreements with the Commission, IS well IS with the state commission.DI9

1321. We ftJrtbercoaclude that a CllTier -MinI iDts'coaection, network --dB, or
services pursuant to sectioD 2S2(i) need DOt.JDIb IUCb requeIII~ to the procedures for
initiaJ section2S1 requMI, ,but aU be permiaed to oIJtain itlltIdUtDry riaID on an axpedited
bail. We find that tbJI~ furthm ea.-'s ItIted .... of openiDa up local
matbts to COmpeddOD and pmni1tiag~ • just, -.-ble, m:l
nondUcrimi.ruIt termI, mad 1bat \¥e aboukI adopt ..... tIaat .... competition GCCUI'I IS

quickly lIldeft1cieJlCly as pouible. We conclude tbat 1be DOJIdilCriminatoty, pro-compedtion
purpo8e ofllCtion 252(i) would be clef.......... NqUeetj"l -ners required to UDderao a
lengthynegotialion aad IJ'PftWIl pIOOeSI purIUmt to IICIioa 25J befCR beiDa able to~
the 1etms of a previously approved...,anent. SiDce shall DlCe.lIri1y be filed
with the states pur.ant to 1eCti0D 2S2(h), we leave· to cemmiJsioDa in the tint iDstance
the cfetajls of the procechns for making agreements avaiJabIe to ..,_Dg carriers on •
expedited basis. Because of the importance of IeCdoD 252(i) in·prevcatiDa diIcriminItion,
however, we conclude that carriers seeking remedies for aIlepd violations of section 252(i)
shall be petmitted to obtain expedited relief at the Conmri-ioa, iDc1wting the resolution of
complllints under section 208 of the CommunicatiODS Act, in Iddition to their state remecIies.

1322. We ooaclude as wen dIat ~ prior to eaactmmt of the 1996
Act must be available for use by IUbsequent, CII'riers. Section 252(i) must be read
in conjunction with 1eC'ti0ll2S2(a)(1), wlUcb cl8Iy thIt wapeement" for purposes of
section 252, "incJud(es] any int.en:omaectio DOJotiatod. befCR the date of
enactment ••••ttJ2JO We conclude that 1hia demonIIrateI that Conpets iDteDded
252(i) to apply·to agreements neaodated prior to _ =tmeDt of the 1996 Act and approved by
the state commission pursuant to section 252(e), as wen as those approved under the section
251f1.52 negotiation process. Accordingly, we find that agreements negotiated prior to

,. We note section 22.903(d) of our rules, which·1eIIIIiDI in effect, requires the BOCa to file with • tIIeir
iDtercomIecdOD qreements with their affiliated cellular providers. 47 C.F.R. 122.903(4).

S210 47 U.S.C. § 2S2(a)(1).
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1316. We further COIlClude that section 252(i) entitles allparties with intercoDDection
agreemems to "most favored Dation" status repnlless of whedIer they iDdude "most favored
nation" clauses in their apeements. Coqress'. com"'lJ'd UDder IICticm 2S2(i) wu that
parties may utilize any individual interconnection, ~ce, or element in publicly filed
interconnection agreements and incorporate it into the terms of their interconnection
agreement. This meIIDI tbatany requeati"lCllricr may Pail itlelf of more advantlleous
terms and conditions JUbIequaJy neaoti*d by my other carrier for the .De iDdividual
intercoDnection, service, or element once the subIequalt ..... is filed with, IDd approved
by, the state commission. We believe the apprOICh we adopt will maximi- competition by
ensuring that carriers' obtain ICCOSI to terms and elements on a nondiacrimiDatory buis.

1317. We find that section 2S2(i) permits ditferentiaI treatment based on the LEC's
cost of serving a carrier. We further ot.rve that section 252(.)(1) requires that UDbuDdled
element rates be coat-bued, IDd secUODS2S1(c)(2) and (cX3) requiIe incumbcDt LECs to
provide cmJy teebnically..fellihle forms of iDten:cnJectjon ad a:c-. to unbuDcIJed ....
while section 2S2(i) .....1bat the aVIilabiHty of publicly..filed be limited to
carriers wiI1ing to aceept1he lime tams aDd CODditiou IS the CIfti. who tbe
oriaina1 aanemem with the iaeumbmt LEe. We CGDCIude tIIIt.. proviIioes, read
togetbeI',mquire 1bIt publicly.filed apIlIIIleIlts be made aYIiIUIe OIIly to carriers who cause
the incumbent LEe to incur 110 ... costs thaD the CII'rier who oripnany J:lIIOtiatcd the
aanement, so as to result in an inteftlODDeCtion lI1'8l1.ea.at that is both eo8t-bNecilDd
technically feasible. Howe\w, as diIcuaIed in SectiGD VII repadina cIiscrimination wbere an
iDcumbent LEC PJ'OP*S to treat one cmier di1fereJIdy tbaD 1DOther, the iDcumbent LEe
must prove to the statecommiaion that that differential treatment is justified based on the
cost to'the LEC of providing 1bat element to the carrier.

1318. We coaclude, however, that sedioo 252(i) cloes not permit LEes to limit the
availability of any individual interconnection, service, or network element only to thole
requesting carriers serving a comparable class of subscribers or providing the same service
(i.e., local, access, or intaexdwap) .. the 0JiaiDI1 J*1Y to the aareemmt In our view, the
class of customers, or the type of IerYice provided by a carrier, does not neccssarily bear a
direct relationship with the costs incurred by the LEe. to interconnect with that carrier or on
whether intereonDection is .1ecImically feasible. AcconfiDaIy, we conclude tbIt an
interpretation of section 252(i) that attempts to limit availability by class of customer served
or type of service provided would be at odds with the laDpage and structure of the statute,
which contains no such limitation.

1319. We agree with those commenters who suggest that aareements remain available
for use by requesting carriers for a reasonable amount'of time. Such a rule addresses
incumbent LEe concerns over technical incompatibility, while at the same time providing
requesting carriers with a reasonable time during which they may benefit from previously
negotiated agreements. In addition, this approach makes economic sense, since the pricing
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slow negotiations would outweigh the benefits tbey would derive from being able to choose
among terms of publicly filed apeements. UDbaDdIed ICCeIS to apeemeat proviIions will
etJabte smaller carriers who lack barpinina PO'Mlf to obtain favorable terms and condi1ioDs 
including rates - negotiated by I8rge IXCs, and speed the emerpnce of robust
competition.32lII

1314. We conclude that incumbent LEes must permit third pBl'ties to obtain Ia:eIS

under section 252(i) to any individual interconnection, service, or network element
lIlTIDIement on the same termllDd coaditions u thole contsmed in any qreement approved
UDder section 252. We fmd tbatthis level of di...... illDIDdated 1Jy section 252(aXl),
which requires that apeements sbaH include "...,. for~ aud -each service or
uetwork element included ill the· apeemeDt," IDd 1eCdon2S1(c)(3), which JeqUires iDcumbeot
LEes to provide "Don-diacrimiD access to ........ ·elemeDts on an uabuncIled basis." In
pnctical terms, this means that a carrier may obeaiD ICCeIS to iDdividual·· elements such u
UDbuDdled loops ,. the sac rates, terms, and CCIIICIitioftI u ee:wotoedin lIlY approved
apeement We &pee with ALTS that such a view ccm.tpOI'tS with tile st8IUte, and leaeu the
concerns of carriers that argue that unbundled availability will delay negotiations.

1315. We reject OTE's atpmeDt that IeCdon 252(i)'s ICBtement, that reqqesting
carriers mU$t recei\'e indivicltJal elements "upon the.. tInU m:I CODditions" u tboae
contained in the apeemeIlt, precludes unbuDdled M'IIIabiHty of iDdividual e1emalts. GTE's
argument fai1s to give mMlina to CoDgress's diICbacdon· between ....... and elcmeats,
and ignores the 1996 Act's prime goals of DODdi8imiMtl:lry treaImeDt of carriers IDd
promotion of competition. Instead, we conclude thIt the "SIdle 1eImS aDd conditioDs" that an
incumbent LEe may insist upon sbalI relate solely to the iDdivichIaJ intercoDDection, service,
or element beiDa requested UDder section 252(1). For iDIbmce, where an incumbent LBC and
a new entrant have agreed 'Up(m. a rate contained in a five.yllr apeemeIlt, IeCtion 252(i) does
not necessarily entide a third~ to receive the same rate for a tbree-year COI'DIDitmeDt.
Similarly, that one carrier has negotiated a volume diIcount on loops does not automatically
entitle a third party to·obtain the same rate for • IIDIDer amount of loops. Given the primary
purpose of section 252(i) of preventina diBcrim.iDatioa we require iDcambent LEes wiring to
require a third party agree to certain terms IDd coacIItioas to~ its JiIhts UDcIer -=tion
252(i) to prove to the state commission that the terms and CODditions \\We legitimetely related
to the purchase of the individual element beiDa IOfIJbt. By CODtraIt, incumbent LECs may
not require as a "same" term or condition the new entrant's apeement to terms and conditions
relating to other interconnection, services, or elements in the approved agreement Moreover,
incumbent LEe efforts to restrict availability of interconnection, services, or elements under
section 252{i) also must comply with the 1996 Act's general nondiscrimination provisions.
See Section VII.d.3.

3D Su Regulatory Fle~bUity Act, S U.S.C. 11601 et seq•
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any intercoImection, service, or network element provided UDder In aareement . . . to which it
is a party to any other requestin. telecommunications cmier upon the .8IIDC terms and
coadhions as thOle provided in the aareemmt"J205 Thus, Conareu drew a c:Iistindion between
"InY interconnection, service, or network elemem[s] provided under an apeement," which the
statute lists individually, and qreements in their totality. Requiring requesting carriers to
elect entire agreements, instead of the provisions relating to specific elements, would render as
mere surplusaae the Wonts "InY interc:onDcctiOD, service, or network element"

1311. We disapee with BeUSouth reamfinI tile sipificaDce of the legislltive history
quoted in the NPRM. The Confereace CcAmiu.e ...seel section 251(&), S. 652'.
predeeessor to section 2S2(i),aDd chan.. "service, facility, or fuDctioa" to "intercoDnecdon, .
.-vice, or element" The House of~' biB did DOt coDiain a version of section
2S2(i).32D6 We find that leCtion 252(i)'s ....'. does DOt differ subltlldively from the text
of the Scmate bill's section 251cal. The 8eIJate ('.cmmace Committee statod its provision,
section 251(&), WII inteadeel to "make~00 more efficient by makina available to
other carriers the iDdividual e1em.eDts of qreements that have been previously negotiated. ft3207

1312. We also fiDd that practical concems support our interpretation. As observed by
AT«iT and others, failure to mike provisions available on In lIDhuDdIed basis could
encourage an incumbent LEC to inIert into its .-meat m.rous terms for a .moe or
elemeat tbatthe origiDal carrier does DOt need, in order to discounp subsequent carriers from
makina a request unde:r that aareement In addition, we oo-ve that different new entrants
face dift'erina technical constraints IDCl costs. Since few new entrants would be williDa to
eJect an entire apeement that would not reflect their costs and the specific tecJmical
charaoteristics of their networks or would not be consistent with their business plans, requiring
nlq'llSting carriers to elect an entire apeement would appear to eviscerate the obligation
Congress imposed in section 252(i).

1313. We also choose this interpretation despite conccms voiced by some incumbent
LECa that allowina carriers to d100Ie ID10DI provisioos will harm the public interest by
slowiDg clown the process of reacbina interconnection apeements by makina incumbent LECs
less likely to compromise. In reaching this conclusion, we observe that new entrants, who
stand to lose the most ifneaotiations are delayed, generally clo not argue that concern over

DIll 47 U.S.C. § 252(i).

.. Although H.R. I'S5's section 244(d) contaiDed Iimilar ideM. its 1IDpaae IDd stl'UCtUIe are aufficieDtly
different from that of section 252(i) that we do not consider section 244(d) to be a prior ve:raion of section
252(i).

32117 Rqon ofthe Committ~~ 011 Cont1Mrce, Scienc~, DNl TrtuuponQtion 011 S. 652, S. Rpt. 104-23, 104th
Cong., lst Seas. (1995) at 21-22.
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1307. Several new entrants also raise iaua concemiDa the fiIina of ........
pursuant to section 252(i).· Jones Intercable urps us to require that incumbent LECs file
copies of all negotiated agreements at the FCC, as well as at state commissions.32IIll

1308. AT&tT and the TelocommUDieatiOlll·ReIel1ers Aas'n believe section 252(i)
requires that interconnection ........ neaotiated prior to eDICtmeDt of the 1996 Act be
available for use by reqn_ina telecommunieatioDs carriers,3201 while F. Williawon opposes
this view.32QZ MFS, NcrA and WinS.. uqe us to fiDd that section 252(i) IpJ)lies to
intercoDnection agreements between adjecent, non-competing LECs.3203 BellSoutb is
opposed.3204

3. DiIc1uIIoa

1309. We conclude tMt it Will assist the carriers ill cIetamiDiDa their JeIPOCtive
obligations, facilitate the development of a single, uniform legal iD1IeJ.p'ctation of the Act's
requirements and promote a procompetitive, national policy framework to adopt national
standards to implement section 252(i). Issues such IS wbetber sectioJi 252(i) allows
requesting te1ecommUDicatioDs carriers to chooIe DODI provisions of prior iDterc=onDectio
agreements or requires them to accept III entire IIl'IeIJICIlt are issues of law that sbouId DOt

vary from state to state and 8'e aJsoceutra1 to the -..orr scheme and to the emcqence of
competition. National standards will help state commissions and parties to expedite the
resolution of disputes under section 252(i).

1310. We conclude that the text of section 252(i) supports requesting carriers' ability
to choose among individual provisions contained in publicly filed intercoDDection aareements.
As we note above, section 252(i) provides that a "local exchange camel shall make available

,.. SBA comments It 18.

:DIID Jones Intereable comments It 20.

S101 AT&T comments It 89; TelecommUDicltioDs 1leIeIlm Asl'n cmunents It 52.

,. F. Williamson comments It 5 (quina that JK1dUDa in die 1996 Ac:t nquiIw tbIt exi'" IPnm..ds be
submitted or resubmitted to a stIte commiuton for 1ppI'OVIl). F. WiJlillllscw fUrtber mnments that the ......
does DOt permit one pII'ty to .. aistina ........ compel ,...odItion (lDdIor lI'bitntiOll) under the procedures
in section 252. ld

sm MFS comments at 86; NCTA reply It 13; WinStar reply at 19.

,. BellSouth COIIIIDGItIIt 64; .. aI80 RunJ Tel. CoIIitiOIl commmts It 15·16 <.... 1ICtioas 251·252
do not apply to agreements between adjacent, non-competing carriers).
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negotiating agreements.319O SBA further argues that failure to permit unbuDdUng of
agreements would deter entry by smaller competitors that are unable or unwilling to pay for
all of !be elements CODfIitJed in a an aareement DeJotiated by a larger competitor.3191
CompTel asks that we role thlt an iDcum.beDt LEe may DOt iDsist upon the observaDce of any
term or coDdJtion that is DOt reasonable. in the conteXt of die n:questiq canier.319l

1305. ALTS ...... that we permit UDbuDdIed avaiJability to tile level of tile
indlvidual parapaphs IDd sectioDs of teetion 251, with the aception of DetWork eIemeIIts
provided pursuant to section 251(c)(3), wbich ALTS believes IIIould be providod individually
to non-parties on a dlallrepted basis.3193 ALTS..-auch a rule would teduce CODCeIIl
that UDbuDdledavaiJabUity would-slow the .,odIdon proeeII by mapifyiDa tile imponaDce
of individual terms.3194 loues Intercable requests that we clarify that the staQIte permits 10
called "most favored nation" provisions, which allow a DeW eIItraDl with an interc:oDDectio
agreement in place with an incumbent LEe to modify such an .agreement to substitute the
preferable terms included in a -later apeement that the incumbent LEe enters with a
subIequent DeW eDttant.3115

1306. Parties' ""'ons for tbe 1eDgdl of tilDe ...... should remain on file
purIUIIIlto section 2S2(i) l'IIIF from. a reasouable period,31. UDtil cbaDaes in tbe .-wort
adopted for independent reuoas JDIb.it DO IcJDIer feasible to provide iDten:oDDeCtion UDder
an agreement"m to as IODI as the agreement remaiN in operation.3•• Out of conccm that
incumbent LEes might force competittn to reneaotiate qreements at uureasonably short
intervals, the SBA argues that there should be DO arbitrary limit on the duration of

3110 SBA COIIIIDeIlts at 11.

31t1 SBA comments at 16-17; ..Dbo R. Koch COIIIIIleIlts at 3.

311Z CompTe! comment. at 107.

3111 ALTS comments at 54-'5.

31.. Id.

311t Jones Jntercable COIIIIIleIlts II 36.

,. BellSouf:h COIIUIleIlts at.I-82. om ...............tI NIDIin publicly available for. nuoBIIbIe
period, as Commission requires for AT&T's Tariff 12. GTE comments at 83.

'197 Mel comments at 97.

'itl TelecommuniCltions Jlesellers Ass'n COIDIIIIIlts II 51-52; Time W... COIDIIIeIlts at 114; LiDcoIn Tel.
comments at 25·26.
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iDteDtbecause the House did DOt mcede to die"" ..........31.1 GTE urps the
Commission to treat the availability of qreements UDder section 252(i) the same way it treats
AT&T Tariff 12 aDd CODttICt Tariff offeriDgS.311Z Ameritech, GTE aDd SBC·also conteDd
that section 2S2(i)'s requiNmIDt tbat a requlltilll curier 1Ib..-vice upoIl the SlIDe terms
aDd condkiOllS· as tile oriJIMI' ourier pIeCIudeIw'.1lfIed aVlillbility.3113 USTA arpes
unbundled availdiHtyof·....... pfOvisioaJ will..., tile iodividl·ljzed uaaure of
~, I'MJIdfY die IiDpodm:e of eac1l iDdi¥tIDal tenD of an qreemeot,and eDCGUrqe
incumbent LEes to offer 0DIy tt.andardbJed, relatively biJh-cost plcbges.3lM

1304. New enttaDtI, joiDed by tile Ohio Commiuiml, support the view that the
sta1l1Ie maJces iDdividua1 pIO\'tsloDs of avaDIbIe to CIII'ien.311S TIley arpe that· .
this comports with the ItItUtOIy ••· dd 1eIIIfathe biIIIDry,,.. aadtbat requiriDa
reqae.Uu. carriers to tabmelltire WOI CIIIII ""'117 ... f,*, cIiIcriIDiDItio
by eDlbliDl iDcumbellt LBCs eo fuhion ;.. 10 .. DO IUb8equeal carrier may beDefit
from them.31• Ma arpes _ aIbouP filii appIOICdl.-.y IIJIte ......... leu liDJy to

compIomise, the effect OR~ wm • ..u.- TIle SBA ...u aI1GwiIII eJdWID
to utilize iDdividual prtMIiOns of·.......... wiD ... Ie iacrea.s cempedtioa, wbich, in
turn, wD1 drive prices toWIIds die molt eecmomk:aIIy' tdftcIeIJt 1e¥eJI, aDd tbIt ·tbeIe bIDfits
outweigh any additional burden that such unbuDdIiIia may place upon iDcumbeIlts in

III! BellSoath comment. It 81.

SIll OTB c:ommentI It 83; .. abo BelISouth c:onuratI at II; VSTA can..... at 97.

JIIS Ameriteeh comments It 99; OTB commeats It 83; SBC comments It 24.

JIM USTA COIDIDClDts It 96.

3IIS See, e.g., ALTS ........ It 54-55; LDDS ClIIMI I•• It 19; ,... IDten:I6Ie ee-..... at 36; Sprint
reply at 48; CompTe! reply It 45; AT&T It 19-90; NEXTLINK CllM"IMItIIt 36-37; MFS COIIHN"D
It 90-91; Time W.... reply It 4s-t6; T ·I M'D It 51; ado c-mieioD
CClIDIIlmtS It 84. Teleport ....... if1be FCC doeI_-" Ita ed • ...... for
neaotiItioas, it should allow CIIrien to pick IIld cbooIe ..... proviaiaaa. .-tina tbIt wIIIaoIII the lbUiIy to
pick IIld dJ.ooIe IIDOIII provisiaas, unequal ....... caadiCiaas betwem LBCs lad COIIIpICitive LBCs will
make meaninatUl neaotiatiODl impoIIible. Teleport COII'IDWIQ It 54-55.

JlI6 WinStar COIDIDClDts It 17-18; MCI comments It 96; JOOII Intercable comments It 36; SBA COIDiIMIlts It
17; Time Warner reply It "46.

J.17 WinStar comments It 18.

,.. &e, e.g., TelecommuniCltioas lesellers Ass'n COIIIIiHlDts It 51; Sprint npIy It 48; AT&T c:annnmt.s It
90 n.139; MFS comments It 90-91.

'.8 MCI comments at 96.
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price points in the int.erexchaDge market under the guise of a "similarly situated" criterioD.3174

1301. WiDSaar ...... we ISlip CO tile iDclJlDbeDt LEe a heavy·burden of proviDI
that a DeW carrier is sublr._iaDy cIiffeIeDl from tile oriaDl pIIda to an ........, IDd that
we require tbe iDcumbeDt LBC to provide' .-vice to tbe DeW ....acconIiDI to tile
iDdmclual terms of an ....... while tile dispute is peadi.,. WiDStar.-ens tIaat, abient
such requirements, the incumbent LBC could use alleged teehDological dift'emas to create
barriers to entry.3175

1302. GTE, PecTel, USTA, 1ellSouth, aDd die Ohio Co8IumerI' Coumel believe
the statute contempJatea drawialdisliawcms betweeD carriIn,:fJ16 IUCh IS, for iDICIrn:,
where the iJJcnmbent LBC tIcea di1feIeDt COltS in __...·dUfereDt carriers.'177 AccordiD& to
GTE aDd PacTel, carrien must be "milady ....." becauIC the subIequcDt carrier's
teehnical mquhuIeats IDlY be~ widl die iDaJmbeet LBC'. Datwodc.'I?lOTE
IIICl1I that providiDa .-vice UIIder aD ....". to c:mien that are DOt aimiJarly situated
with respect to the teelmjcal feasibility aDd 001II of~ &lid 1rIDIport IDd
termiDation would be iDcoDsJstImt with 1be 1996 Act'. nquimDeats dial iDtercanno:tion be
tecbnically feasible and offaed It COIt-based rates.3119

1303. IDcumbent LBCs also geuera1ly oppose tile view that section 252(i) permits
competitive carriers to choose among provisious in a publicly-fiJed intercoaDection
agreement.31m For instaDce, BellSouth conteDds that the text of section 252(i) supports its
view, and that the legislative history refereuce cited in the NPRM casts DO light on Coqress'

sm WiDStar co...... It 19 D.14. WiDSIIr funber ..... dill die LBC *"dd be Rqaincl to IdjuIt the
Ifl'IDIIiDeDt to 1CCOUDt. for dlt'fenacII iIlteebDololY emp10yecl by tile aew 1DbIDt, witbout reviIiiIa IDIterial
terIIII of the arraDpIDIDt. 14.

St.,. OlE comments It 12·13; PleTel comments It 101; USTA COIDIIleDtS It 95-96; BeUSoutb c:MInwds It

10-11; Ohio Consumers' COUDIeI COIIIIDeIlts It 51.

sm OlE comments at 12·13; Municipal Utilities comments It 14; USTA COIIIIDeIlts It 96.

'.71 OlE comments at 12·13; PacTel comments at 101.

'.19 OTE comments at 83.

,•• See, e.g., Ameritech comments It 98-99; BeIlSouth comments It II; Bay Sprinp til al comments at 19;
GTE comments It 83; SBC comments at 24; USTA comments at 96-97.
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2. Comments

1299. Two state commissions aDd SBC believe tbIt impJemeDIadon of section 252(i)
should be left to the states,,·t' while Time Wamer flvors DItioDal standards.'·67 CompTel
Il'J&IeS that we should Idopt apeditedprocedmes wblnby carriers may COGIPIaiIl to the
Commission wbeD iDcumbeDt LBCs refuse to make apeemenss available to them in aIIepd
violation of section 252(i).'··

1300. New eDtrIIIlI paeraUy -wcxt die view tbat IOCtioD 252(i) does DOt require
tbat requesdng canien ..... to IVID ........ of I prior J1IDIOdated or IIbiInaecl
apeement be -similarly __" widll'eIpClCt to die oriIiM1 pIIty who Del'" the
apeemeDt.'.8 Tbey .... _ such. JimilldoD would be COIIIDI'y to Coapeu'......'1"10

or tbat it could iDvi1e J*PItUII diIpute Oft!' wIddl CIII'ien are sftniIuly .Dated aDd what
COlt diffeJeDces are JeaI ad material.'ltl W" (pItioDI wbeIber ... could imp....
a "lIimilmiylilDlted"~~ wir.bGat .nt-DdoJmly creadDa a vebicle for
iDcumbeJIl LBCs to discrimtrwte ..... compedI:i'fe cmtraIIIS.'172 lDDSspeci&:ally apees
with the NPRM's tentative COIICIusion dJat section 2S2(i) proIubits incnmbent LBCs from
limittng. themailabiUty·of ....... tolcarrilr .... OIl tbe cIus of·CUItDIDerI the carrier
serves or the type of service it prcmda.'I7J TIle TelicownmgnkadoDsReleUen AIB'n
be.. sectiott 252(1) prohiblts disc:rialu.tioD OIl the bail of the COlt of serviDa • cmier,
aDd clajms its members have been, IDd CODtiDue to be, denied .preferred service offeriDp aDd

JIM PelmsylYlDia Commiuiaa COJDIIleDtS It 43; LouisiIna CommilsiClll c:omments It 28-29; sse CommeDts
It 24.

JI17 Time Warner COIIlIIIeDtS It I12.

JMI CompTel CCI'.....II It 107.

J. WiaS1Ir com..... It 11-19; CoIIlpTI1 ....... It 1.; LDDS eiil*ll'.' It II; rae Williei'
c:omments It 113; ACSI reply It 23-24; TtlecmmnmicIdaas RIIIIlm AII'n ClO'IUJWItS It 50.

JI1II CompTel rnnunents It 106; LDDS COIIIIIlI-.tIIt II; 11&ae W.... 0GIiPIMMItI1t 113. ca.pTel _
IIIerts that, subject to cost-bIIed deviltiOlll, DO CII'Ii«' IbouJcI pay more thin .y other Clrrier when it purdIases
the ume service or facility from the IIIDe incumbeDt LEe, DOl' IbouJd iDclude IaDpIp reprdiDa the
nature of the carrier who may subsequently eater into the liliie ts. CompTel comments It 106.

'171 TelecommUDiCltioDJ Resellm AII'n com""" It 50-51.

'17Z WinStar co.mments It 18-19.

JI13 LDDS comments It II.
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1. Baeqround

1296. section 251 requires that~ UIIbuDdIed olemeDt, aDd collocation
rates be "1lODdiacrimiDat" aDd probibits die impoIidon of "diIcrimiDatory CODditioDs" on
the resale of telecormmmicatioos services.'164 Section 2S2(i) of the 1996 Aet provides dill a
"local exchaDge carrier sball make available my iDtercoImection, service, or DdWork elemem
provided UDder an apeeoaIlapproved UDder [-..a 252] to which it is a perty to my other
requestiDa te1ecomlmmicadoDl carrier upon the.. tams and CODditioDs IS ... provided
iD die agreement•.,.. In .. NPRM, we expo.... die '¥in that eection 2S2(i) IpPIUI to be
a primary tool of the 1996 Act for pmentiDa djaitnirwtioD UDder IIGtion 251, IDd we
SOUIht CQ1DlMDton whedIer we sbouJd adopt DIdoaaI for neolviDI diIpIta UDder
sectlon 252(i) in the eveat 1bat we IDUIt __ abe '. ··reapoIIIibWdes to IeCdon
2S2(e)(5). In addition, becauIe we may ueed to iDreqnt IICIion 252(i) if we the
state commission's respoDSibilities, we sougbtcawDml• on the manma of section 252(i):

1297. We also IOIIIbt COII,n" in the NPRM OIl wbIdIer ICCtion 252(i) requires·tbat
OI1Iy simUarly-situated CIII'iIn may eafon:e·9iDst iDamabeIt LiCs proviIioDs of
agreements filed with state coaunissioDs, aDd, if 10, bow ",iJuiJatly-situated carrier" sbouId
be defiDed. In particular, we asked wbetbm' IICdon 252(i) requires tbattbe liliie rates for
iDtercoDDeCtiOU must be offered to all requestiDa carriers regardless of the cost of serviDg
that carrier, or whether it would be cousisteDt with the statute to permit different rates if the
costs of serviDg carriers are different. We also asked whether the section can be interpreted
to allow incumbent LEes to make available~n, services, or DdWork elements
OI1Iy to requestin, carriers serviDg a comparable class of subscribers or providina the same
service (i.e., local, access, or interexchanIe) IS die oriaiDal parties to the agreement. In the
NPRM, we tentatively concluded that the laDguaJe of the statute appears to preclude such
differential treatment among carriers.

1298. Additionally, we sought C()JDIDeIIt in the NPRM on wbetbcr sectioa 252(i)
permits requestina telecommunications carriers to chooIe ID10DJ individual provisions of
publicly-fl1ed intercoDDeCtiOll agreements or whedIer they must subscribe to an entire
agreement. We also sought comment reprdioa what time period an agreelnent must ranain
available for use by other requesting telecommunic:atioos carriers.

SI64 47 U.S.C. II 2S1(c)(2)(D) (interconnection rates, terms, and conditions); 2S1(cX3) (unbuDdled network
elements rates, terms. and conditions); 251(cX6) (co1locldaa ..... terms, .ad CODditiOlll); and 251(cX4)(B)
(resale). Section 2S2(dXl) also requires nondiscriminatory intere:oDDection and network element cbqes. 47
U.S.C. § 2S2(dXl).

SIllS 47 U.S.C.· § 2S2(i).
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agreement.Sito We reject !be saaemon made by tome puties that, if tile e-mktion steps
into the state commission role, it is bouBd by .. Jaws IDd SIIIMImIs Cbat would have
applied to the·state CC)ftlllillion. Wbile ... are peI'IDiaed 10 establish and _on:e adler
requiremeDtI, these lie DOt·biadiDg Itmdants for atbittIted~ UJMIer secdon 152(c).
Moreover, the resoun:es ad time poteDdally.-.ted to mriew IdeqQateIy and u-pret the
cIift'ereDt laws aDd staDdards of eIICh MIte railer dliJlIJllllIioa utenable. Fi8Uy, we
conclude that it would DOt make ... to apply 10 tile 08IDiai0n the timina RlfIIIiraI.u
that seedon 152(b)(4)(c)iDIpoies on ..com...... Tbe o-mjssion, in some ......t

miJht DOt even assume jariJdiction UDti1 Dille JIlODIbs (or more) have lapsed since a section
151 request was initiated.

1292. Based ontbe com... of the pIfties, we conclude that a -,.. offer
method of arbitration, similar to the approach MCODDDeDded by VIDpIId, would best serve
die public iDteIest.31t1 UDder wftDaloffer- arbbation, -* ,.ay to the DIJOdadoo proposes
its best IDd fiDal offer aDd die arbitrator cIetenDiDeI wbicb of tile pI!OpOIIII ..... biDdilq.
The atbitrator would haw die opdoA of dIooIiDa ODe of tile two pIOpOIa1s in its .eatirety, or
the arbi1rator could decide on an i8Je.by-isale.... Bach tiDal o1fer must: (1) meet tile
JeqUbel"" of IClCdoD 251, iDcJudiJII the CmmiuinD'. JU1eI tbenuDder; (2) eICabIiIh rates
for bercnnDlCtion, services, or DetwOrt.... accontiDato ICCdon 2S2(d); and (3)
provide a schedule for ilDpI.-Itkm of the 1a'IDII1Dd conditioDI by the puties 10 die
&IftIeIIleDt.'IG If a filial offer submitted by ~or .... pm:ies fails to comply with tbeIe
requiNlDentI, the arbitrator wouJcI bave discredBn· to taD ... desiINd to result in an
arbitrated agreement that satisfies the requirements of secIioD 2S2(c), iDc11Idiaa ......
parties to submit DeW tiDal offers within a time frame specified by the arbitrator, or adopting
a result not submitted by any patty tbat is CODSisteDt with the requirements in secdon 2S2(c).

1293. The pard_ coaJd coatiDue to DeIodate an ..... after 1bey submit their
proposals and before the arbitrator mates a decision. UDder 1his approach, die Qnmissiori
wDleecouragenegotiatlObS, with or witbout die .-... of die ubittator, to COIItiDue after
arbitration offers are ad*naJed. Parties are DOt pmaIuded from lIIIlDittma subIequeDt tiDal
offers following such negotiations. We believe tbat permittinJ postooOffer Deptiad.oos will
increase the likelihood that the parties will reach consensus on umesolved issues. In
addition, permitting postooOffer negotiations will increase flexibility and will allow parties to
tailor counter-proposals after arbitration offers are exchanged. To provide an opportunity for
final post-offer negotiation, the arbitrator will not issue a decision for at least IS days after
submission of the final offer.s by the parties. In addition, the offers must be consistent with

"to 47 U.S.C. § 2S2(c).

3.6. Vangun comments at 39-40.

S._ 47 U.S.C. f 252(c).
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parties to submit comment on whether the Commission should assume responsibility under
section 252(e)(5).

1289. If the COIDI'II;aion .-mea authority UDder aectioD 252(e)(5), the Cmmat.ion
must aI80 decide wbecber it.... 11dbority for that pnaediQa or mauer. We ... wid:l
CboIe parties who ... that, cmce tile .e-um juriIdictioD of.a pnlCfIIditw or
mauer, it reIIiDs autbority for tbat proceedq or For ex...., If the Commi....
obtaiIJs juriIdiction after a.. commiuioD faiII· to to a reqqest for ubBntioD, the
Qnmiujon majntains jUliIdictioa over the proceed... n.ntom, oace the
proceedin. is before the Commiuion, any aad all fauttIer ICtion ....... d1at ...,."... or
matter will be before the Commission. We note that tbere is DO provision in the Act for
returDiDI. jurisdiction to dII_mmmiutm; IIMROVCI", die Qnmisaioa, with sipificaDt
knowledpof tile __ at haDd, would be in tbe belt podtioD et!iciIatIy to coamIude the
matter. Tbus, as both a~ ad policy ...., we believe dat the ee.-1IioD retaiIB
jurisdiction over any matter IDd proceedq for which it IUUIIIeS JaPODSibWty UIMIer Secdon
252(e)(5).

1290. We .reject the -a••ion by pur:iIs _ ... the CcJmrniMjon bas
mediated or ubibated an ......., tile IIIUIt be JUbmiUed to lbeltate
commission for approval uader state Jaw. We DDte tbat IICtioD 252(e)(5) provides for dte
Commiwon to "assume the responsibility of the State commission UDder this section with
respect to the proceedm, or matter and act for die 8tMe commillion. "3151 This iacJudes
acdDa fot the ... commission UDder IeCtion 252(e)(1), wbidl CIUa for .. c.ommissjon
approval of "any iDtercoDDection~ acIoJ*d by ..odation or arbitration••3159 We,
therefore, do not read secdon 252(e)(I) or any ott. provision as caDi. for state
commission approval or nJjection of apeements JDldilDld or al'bitlared by the CoJDmisIion.
In thole instaDces where a ... hIS failed to act, the Commission acts OIl behalf of the state
and DO Idditional state approval is required.

1291. RequUemeats set forth in sectioD 2S2(c) for amkra1Dd ...... w(Qd apply
to arbitration conducted by the CommiuioD. We _ DO reason, aDd DO party hu ...,..red'
a policy or lepl basis, for DOt applyiDa such ..... wIleD the Commission coDducts
arbitration. Thus, 'arbitrated apements 1DUIt: (1) meet the requiremcIIls of leCtion 251,
iDcludiDg regulatiom prescribed by the Commission pursuant to section 251; (2) establilb any
rates for interconnection, services, or network elements according to section 252(d); and (3)
provide a schedule for implementation of the terms and conditions by the parties to the

3151 47 U.S.C. § 2S2(eX5).

JU947 U.S.C. § 2S2(eXl).
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UDder the 1996 Act.31S6

1286. We agree with the majority of commenters that araue that our authority to
umme the state commission's responsibilities is DOt 1I'itFred wilen an apeemeDt is -deemed
approved- under section 252(e)(4) clue to Slate ccemiesion iDIcdon. Section 252(e)(4)
p1'OVide8 for automatic appnwal if a state fails to approve or reject a JIeIOdated or arbitrated
agreement within 90 days or 30 days, respectively. Rules of IbdDtOIY COD8ttUCdon require us
to live meaniDJ to aD pIOViIiousaDd 10 reid provisioas COIISiJteDtly, wbere it is pouible to
do so. We d1Us CODCIUde dIat die most reasoDIble imeIpretadon·is dIat automatic IpPI'OVII
UDder leCtion 252(e)(4) does not COJIItitute a failure to act.

1287. We aIaobetievetbll we should ...... _dm pnntIala for iIIIereIted
parties to notify Cbe eo-u-ion tbat a ...conm"'. failed to act UDder ....252.
We believe tbat parties should be nquired to fOe ...lied writteD petidon, b8cbcJ by
aft'kIavit, that will, at die OUIIIt, Jive the Commietim • better UDda••ndiDa of tile -
involved and the action, or lack of action, taken by the state commission. AllowiDa"
detailed notification iDcIeases the likelihood that frivolous requests will be made. With less
detailed notification, the CommiukJa'1 bMstipdonI would be broider IDd more
burdensome. A detailed wriUIm petidon will Dcilitlte a decision about wbether die
Commiuion should assume jurisdiction based on section 252(0)(5).

1288. 1be JDOViDI party sbould submit • pedtion to tile 8ecretary of the Commiuion
statiDI with specificity the basis for the petitiOl1aDd Ill)' iDformUiOll1:bat suppol1l the claim
that the state bas failed to act,including, but DOt limjtM to die applicable provision(s) of the
Act and the factual cin:mnstances which auppon I fiDdiDg that a stale has failed to act. The
moviDg party must CDSUre tbat the applicable state emnniaioD and the parties to die
proceeding or matter· for wbich preemption is ·1OUIbt Il'C ... with die petidon on tile lime

date the party serves the petition on the Commiuion. Tbe peCition will serve ·u DOtice to
parties to the state proceeding and the state commission who will have fifteen days from the
date the petition is filed widl1be Cnnunissionto mmmcmt. Under section 252(e)(5), the
Commission must -issue an order preamptinltbe .. commission's jurisdiction of that
proceeding or matter- DO later than 90 days fJom die date die petition is fiIed.3JJ7 Ifdie
Commission takes notice, u section 252(e)(5) permits, that a state CQ1D1Diuion has failed to
act, it will, on its own motion, issue a public :notice and provide fifteen days for iDterested

'1f6 8«, ,.g.,ln t'" Manu oft'"I~ of"" M«I.itItion tmd Nbltrrllion ProvUitNu of"" FetkTal
TII«om1muJiCDlions Aa of1996, Case No. 96-463-TP-UNC, Ohio Commission, (May 30, 1996); 1lJiIIois
Com1rID'a Commirsi01l On Its Own MotioJI Adoption 0/83 IU. Adm. Code 761 to ImplllMnl "" Arbitration
ProvUions O/SlCtion 252 o/t'" Tl1IconlllllUliCDlions Aa of1996, Docket No. 96-0297, Dlinois Commission
(June 14, 1996).

JJ57 47 U.S.C. § 252(eX5).
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1283. After careful review of the record, we are conviDced that .-.bliabi.
regulations to carry out our obligations under section 2S2(e)(~) will provide for an efficient
and fair traDsition from sta1le jurisdiction should we lave to IIIUIDe tbe responsibility of the
state commission UDder Section ~2(e)(S). The JUles we establish in this section with J.'IIPC'lCt
to arbitration UDder section·252 apply only to wbeIe the Commiuioo ....
juriJdicdon under section 252(e)(~; we do DOt purport to IdviIe ... on bow to~
arbitrldon when:the CoauDiaion .. DOt IIIOmed jIIriIdicdoD. 1bc rules we __lith will
give DOtice of the pIOOOduIa IIId ...... die ee--uoo would apply to mediation ad
arbitration, avoid deJay if dleCommjIsiM hid to I1tHtI'* cIiI.P'*I in the Dell' ftare, aad
may also otrcr pidaJr:e die .... may, at tbeir ctiICledoa, willi to CCDider in ia:lplemaltina
their own mediation and arbitration procedures and standards. We dectiDe to Idopt DItioDal
rules 10vemiDa state arbitration procedures. We believe the states are in a better position to
develop mediatiOn· aDd arbitration rules· that IUIJPO'!t die objecd\wof tile 1996 Act. States
may develop specific ·..... tbat ...... die coa:ems of dill cltiries and IIDIII
incumbent LBCs·;participadDa iD mediadon or IIbitration.

1284. The rules we adopt hIntD lie .wiepnn, iDterim procedures. AdqIdrw
minimum interim procedures DOW will allow die l".cInmiMka 10 1eImfrom dIe·iDltiaI
cxperieDces and pin a better UDdentanding of what types of situations may ariIe that require
Commission action. We DOte that the Commission is DOt required to adopt procedures and
standards for mediation and arbitration within the six-DlODtb. staturory deadline and that, by
adopting minimum interim procedures, the Commiuion can better'dimct its resources to
more pressing matters that fall within the six-month statutory deadline.

1285. Regarding what consthutes a state's "failure to act to carry out its
responsibility under" IeCtion 2S2,31Jot tile Commissim wu paeDted with DU1IICl'OUS options.
The Commission will DOt take an expansive view of what CODStitutes a Irate'S "failure to
act." Instead, the Commission interprets "failure to act" to mean a state's fallure to complete
its duties in a timely manner. 'Ibis would limit Commission action to iDItInres where a
state commission falls to respond, within a reasonable time, to a request for mediation or
arbitration, or falls to complete arbitration within tile time limits of section 2S2(b)(4)(C).31S5
The Commission will place the burden of proof on parties alleging that the state commi-ion
has failed to respond to a request for mediation or arbitration within a reasonable time frame.
We note the work done by states to date in pnUina in place procedures and regulations
governing arbitration and believe that states will meet their responsibilities and obIiptions

3154 47 U.S.C. § 2S2(e)(S).

31SS 47 U.S.C. § 2S2(bX4XC).
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1281. Many competiton oppose a wfinal offerwarbitration 8tlDdMd.31
<17 Sprint, for

example, argues that wfiDal-offer" arbitration works well wJa dIere· is a siD&le, narrowly
defiDld issue on tile table, but, wbl= tbere lie IIUDeI'OUS complex feCImicaJ aDd economic
issues, contiontiDa die ubitrator with an "either/or" choice leaves iDsufticieDt flexibility to
addeve a result that comports with aectioD 251.3141 In addition, Sprint U8tI that, IMauIe
Il'bicradon proceodinp have a public iDterat COIbpOMIt tbat lets tMm apart from mere
private disputes, neither pIIty's offer might sene the public ....3149 Some parties
mcommead an "open-eDded" arbitration system,31!0 while Califomia is in 'favor of a hybrid
between the two. 3151

1282. SBC conteml tIIat Ccqress did DOt iDrcDd for lIbitationto be biBdiDI to die
exteDt that parties are DOt IepUy ob1ipted to ... iDte an ...... after t1Ie arbitrator
issues a decision.3152 SBC argues that parties are bouDd by die &IbitrItor's decision only if
they decide to enter into an agreement. Vuguard respoDds that SBC's proposal is CODttIl'y
to die ltatUte,wbicb does DOt Jive parties tile opporbIDity to reject tile results of atbittation
and which does not ptovide for de novo review.3153

3. DIsc:ussIon

3146 ld. at 40.

1141 s.. e.g., MCI COIDIDeIIItI at 95-96; Sprint reply It 47; Time WarD« COIIIIIlIIIts at 111; Competitive
Policy Institute reply at 21-22; OCI reply at S.

II. Sprint reply at 47.

31., ld.

1150 s., e.g., Tune Warner MI!lIIM!IIts at 111.

1151 california Commission comments. 50. The califcnia Cmnni...·s Jlft)C*IunI for ftlIGIviDJ
intercoaDection disputes is buId on • four-step expedited cIiIIl'* .-olution procell for nIOlviq eli...
between pll'ties who cannot aaree 011 the terms of intercomlection. Step 1 is informal ntIOIutioIi without ItIte
intervention. Step 2 provides for dispute resolution with mecliltion by the Administrltive Law Judp (AU).
Step 3 calls for the pll'ties to submit short pleIdiDgs to the AU who sball use the ItIte commission's "prefemd
outcomes" approach IS a pideline in resolving dispute. Step 4 allows for a party to challenge an AU nlling by
filing an expedited complaint.

J152 sse comments at 99.

3153 Vanguard reply at 1~-20; accord Competition Policy Institute reply at 18-19.
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for example, aques that tile Commission "sIIouId _ rlIk JeturDiDI juriJdiction to a state that
has demoDltrated an u.pdIude for implement ~ ....... "3131 Pacific
Telesis and CabJe and Wireless .... tbat any arbitrated by the Commiuion must
be submitted to the state for approval.3139

1279. The vast majority of CO"QIWIIen IIlCOPWMI tbat tile CommiMion adopt
..nta for arbitradDa disputes mtbe eveattblt it .........,~UDder IOCCion
252(e)(,).3140 TheIe parties.-rt that lUfJicielldy detailed ruIIIlbouId..... fair and
expeditious baMling of arbittatioDI. A few of tile~ favor .aoaaI rules IOvemiDa
state arbittationproc:eed....3141 SCBA, for..tple, favon --.aJ ...... reiqUiriDa
state commjssioDs to use abbreviated, lower cost arbitration proceedinp for IIDIII cable
operators.3loU The majority of CQ1'D111C!Dfers, however, argue apinst national rules that would
govern state arbitration proceedinp.3143

1280. 1"heN is aJJo~ cIiIqNem. NPI'diDI.wJacdIer fiDaJ-offer IIbitntioD
should be the arbittation aodel adopted by the 0.-..ill the evem the Comminioo
IDUIt coDduct the arbitration itIelf. A broId.. of parties arpe 1bat tiDal oft'cr arbitration
would result in reuenbIe recommeDdatioDs to 1be adDtrator.Sl44 VaauanI aques tbat the
"fiDaI otter" method of arbitrI1ion should permit poIt-otler IJIIOtiatioD by the parties IDd
allow the parties to tailor COUDler.,roposals.3145 UDder 1his approach, the Ovnmiuiml would
permit negotiation to continue after arbitration otJen are excMnged in order to promote

31J1 Teleport c:ommentl It 19.

3119 PleTel comments It 100; Cable.t WireI_ COIDmentslt 52.

3140 s.. ...., Teleport __,. It 15-16; MPS or.n ••It"" CGalpTei _P11111 It 101; Mel·
CCIIIIIJMIIltI It 95-96; Ohio ConIuma' e-I001_., It 50; DC ClfWM .. It 99; .KiDtuc:ky CommiMioa
eema-ts It 7; Ohio CommiliioD CQINIWt. It 13; JIIiIIais e-t.... cepc1m It 91; 1.... WIlDeI'
CClIIIIDtIlts It 109; JoneslDtereable CCJIIUDeIltIIt 11; v......... ClQIIIPMDb It 35-37; AIIociIticlD ofTeIem••epng
Services IDtematiODl1 reply It 11.

3141 s.e, e.g., Vanau-d COIIIIIHIltI It 35-37; 111DO WIIIlII' c:muMDtIlt 109.

31G SCBA commeats at 11-12.

3143 See, e.g., Oregon Commission reply It 11; Ohio CommisaioIl COIIIIDIIlt It II; NAIlUC reply It 14;
minois Commission at 91.

3144 See, e.g., Teleport eommeatl at I'; USTA COIDII_1CI1t 94-95; sse COIIIII*ItS It 103;

3145 Vanguard comments at 39-40.
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to act.3131 They CODfeDd tbat aotice abouId be Jiven to allow iDtereIted parties aDd tile state
adequate time to ltSpOftd. MCJ auerrs that exiIdDI Conmri-ton procedures - adequate.
MCI argues that any notice of an aI1epd state commission failure to act sbou1d set forth
relevant facts and the Commission should place the item on public notice.3l32

1277. A majority of tbe commer¢iDI parties II'JUe that, if the Commiss\on assumes
the rapcmsibility of .1tIfe commissioll, it IbouId be boaDd by laws and standards that would
have applied to the state commiaioa.5133 TbeIe parties a1lep that dIiI appIOICh would
produce consistem tallIS, aDd that CoDpeIs did DOt iDteDd to crea1Ie auotber fonDn widl a
separate set of 1U1es. Time Warner, on the otber band, arpes apblst the Commission being
bound by state JaW.3134

1278. Parties disqreeover whether authority would revert bact to tbe states once
the Commission assumes a state commission's responsibility. A DUIIlber of state
OO"M,d_ions argue that tile CoaIttlisIion does DOC retain jurisdil:tion; it ollly assumes
jurildiction over • pardcular proceecliDl or IDIIII:r but does not. subdute for the·..
commission on an ouaoma·bIsis.sw Tbe I>istrict of Columbia Commission ..... that, at
any time, the sta1e shoIdd be able to petition the Commiaion to ftlCODIider its decision to
preempt, and such petitloas sbouId be granted upon • reuonable assurm.:e the state iDteDds
to cmy out its obligatiODS.306 A DUmber of parties COI8Dd that, once the Commission
assumes jurisdiction over • proceeding or matter, it should retain jurisdiction.3137 Teleport,

3131 See, e.g., Ohio Commission COIIIIIleIlts at 81; Ohio Consumers' CouDseI CODIIDCats at 49; Dlinois
Commission comments at 89-90.

31SZ MCI COIDIIleDts at 9S.

"" See, e.g., PleTel MID_ts at 13·14 (if thin is aI)' COBftict betwem the CommiIIion's own rules IDd
requiMDeDta of tbIt .... the o--Wion ... IaYIIide its ... _ .... the .....); CIIifcnia
Commi_ton CQIIIIII8ItI at 48; IIliaoiJ CommIIIioIl cm_ It 9O;BeJISoutb CCIftIIMIItI at 19; Ohio
Commiuton COIDIIHIDts at 12; Laui... Coi••MiIlion ClOmIMIts It 28 (specific questioIIs coac:emiDa a ""slaw
could be certified to the state); SBC~ at lOS.

3134 Time Warner comments at 107·108 (the CommiIsion'slUdlority to intlrpnt state law is suspect. IUd the
Commission lacks the resources and expertise to sit IS a trier of law in fifty jurisdictions).

3135 See, e.g., Ohio Commission comments at 81; Louisiaa Commission COJIIIDeIIts It 21; PelmlylYlDia
Commission comments at 43; District of Columbia Commission COIIIIIleIlts at 40-41; BeIlSoutb comments It 80.

3136 District of Columbia Commission comments at 40-41.

3137 See, e.g., Teleport~ts at 89; Jones IDtercabIe connnMts at 17; Time Wamer~ It 109;
Oregon Commission comments at S (failure by the state to act on one agreement should not vest jurisdiction over
other agreements or matters).
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LBC reCeives a request for iIIrercoDDection under section 252.3125

1274. Other parties coDteDd that failure to act should mean that a state commission
bas not taken any steps to act upon a request for arbitration, or bas DOt tIkal any steps to
approve an arbitrated agm:meDt within the time set out in IOCtion 252(e)(4).3126 lones IIJUeS
that a failure to ICt occurs wbae a Slate· fails to .,.., to a request for ad*ratioD or faUs
to render a decisioll on tilDe in Cbe ·arbJtndon pnaetli•.3J2'7 Ohio Co1Mumen' Couu-t
CODteDds tbat ftDure·to eury out a lIate'sl'llpC8ibUky meIDI more .....u.etioD, and
that, for example, willfUlly diIreprdiDa. die ........ in IICtioD 252(e)(1) for1~ or
diJIpproviDa......mipt Ilso ."ce:&dtute • faihn to act to cmy out i&s~"
under section 252.S111 USTA ..... that, wIIale dille has been DO ..... IIId tbc ..
fails to act, the Commission JIIIIt step ill and, ill _ ..aces, the Conwairaioo may Deed
to step in to arbitrate or mediate~ an ...... bu beea nachDd.3129

1275. Reprding die relatioDShip between sectioos 252(e)(S) and 252(e)(4), most
com.....·assert that, ifa ... fails to.approw a witbin 9O·days, or
an IIbitrated agMmeDt withia·30 dayI,tbe will be deemed approved, aod DO
Commission action is requiJ.td.'00 1beIe parties~ that approval or diIappJovaI of
uegotiated or arbitratedapeemeJD ate DOt mviewIbIe by the CommiIsion, but that agrieved
parties may seek teBef in the appropriate federal disUict COUIt.

1276. A IIUD1ber of MIII1DeDtIn Wine that it is importaDt that proceduns be in
place for in1aated parties to notify dae CnmmiMioDifa .. fails to act. 'IbeIe parties
argue that notice of failure to act shoUld· be in writiDI, IDd IbouJd contain die relevaDtflctual
circumstances including the provision of the statute UDder which the state allegedly has failed

JI25 DiIbict of CohatRa Cc-ni=ia ...... It 40; Ohio Co-n-CIIl CDIDIDIDtIIt 11-12; tIDtXJIf'd CIble
&: Wireless comments It S1.

JI26 s.. e.g., Oreaoa ComnriIliOll comments It 4; Califomia CcnmjetioD ...... It 47; Ohio CcIaIumm'
CouaIeI comments It 49; Texas Commission comments It 36-37.

JI21 Jones Intercable comments It 16.

3121 Ohio CoIlSUDlel'l' CounteI" MIIUIMIIts It 49; He abo CaIifcnia e--itIiaIl CGIIP'1"'tIIt 41 (Ill

IplCIDeDt automatically approved because the Itate did not act witbintbe specified time ftIme sbould not be
deemed to be in compliance with stIre law).

3129 USTA comments It 93-94.

JUO See, e.g., USTA comments It 93-94; Ulinois Commiuion commeDts It 88; BeIlSouth comments It 79;
Jones Intereable comments at 15; Time Warner reply at 106-107; PlcTel CDIDJII«lDtIIt 99.
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arbitration UDder section 252(e)(S). We DOted some of the benefits and drawbacks of both
Itfinal offer lt arbitration and open-ended arbitration, and asked for comment on both.

2. Comments

1272. TIle ajority of the parties dJat comlM!lted on dais issue assert that the
Connrduion should eatablilll pideliDes under whicbit will carry out its n:spoDIibiUdes
UDder sectionsectioll2S2(e)(5).3U9 1be DlinoiI Commi-,on, for ample, UJUI8 that
repJations are neelded in order to IvokljurildictioDal diJputes that may 1rise.3120 Some
parties, on the otbet hand, atpe that it is not critical for the Cc8miaioD at tbiI time to
develop mles goveraIDa·the arbitradon~.3121 TIle PemlsylvaDia Commiuioa, for
exlftlP'e, araues·1bat such rules should be adopted in tbiI proceetIing only if the CommisIion
perceives a real possibWty1bat it will be asked in tile near fc1tuIe to arbitrate an
interconnection agreement.3122

1273. A bro8d I'IJIII of parties COIiII'" OIl what co_itnta a Itfailure to letlt ud
wbedler the Camntiasioa Ilould -.blilh a·defiDidon aDd pIOCedures for iDlaated parties to
notify us if a state commitlioo fails to 1et.3123 The lDiaois CommiMjou, for example,
arpes that, upon receipt of a petition to med_ or ubkrate, or a DOC ItItaDeJIf of
generally available terms, the .. oommiMionIhould i-.: ad Ie1'Ye upon tile CommiMion
a notice of its intent to act. 1bis will put the Commission aDd interested parties on notice
that the state commission ..... to act.3124 &IDe state oommiuiOllS .... tbat wfailure to
act lt occurs only if the state commission fails to reIpODd to a request.for medittion or
arbitration, or fails to issue an arbitration decision wiIhiB nine months after the iDcumbeDt

J119 s.. e.g., Jones IDten:lble CiOIIIID8lts It 16-11; CIIifamia CcnmiaMon comments It 49; IIIiDois
Commiaion COIIUIMlIItS It 17; MCI~ts It 94-95; BeIIIcNIta oom....... 18; c.bJe .t W'nIeu COIDIDeIltS
It So-SI; Time Waner comments It 104-10S; 0rea0ll CommisIioD comments It 4.

II. ntinois Commission c:amments It 17.

3121 s.. e.g., Pennsylvania Commiuion comments It 42; P1cTel comments It 99; Iowa Commission
comments It 7; GTE comments It 10-81.

un Pennsylvania Commission COIIUDIIIts It 42.

3123 See, e.g., Illinois Commission comments It 89; Dislrict of Columbia ClCMDJNIIfI .. .to; Ohio CO"'IIiPicm
comments It 81-82; Tune Warner COIDDleDts It 106-107; PlcTel COIDDleDts It 99; Joaes Inten:abIe comments It
16 (failure to act occurs where a state fails to respond to a request for nitntion or fails to ..... decision on
time in nitration).

3124 Illinois Commission comments It 89.
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DY. PROVISIONS OF SECTION 252

A. .SectlOD 252(e)(S)

1. Bacqround

1269. Section 252(e)(S) cUrects the Commiaion to usume responsibility for any
proceeding or matter in which the state commillion llfails to let to carry out its
responsibility" UDder section 252.3114 In the NPRM, we asked whether the CmUDiuloD
sbould establish lU1es aDd repJations necessary to carry out our obIiption under section
252(e)(S).3115 In addition, we IOUJbt comment on wbetber in this proceed"" we should
establish regulations necessary aDd appropriate to carry out our obliptions UDder section
252(e)(S). In particular, we IOUJbt comment on wbat COIIItitutes notice of failure to let,
what procecIures, if any, we should estabIiIh for parties to notify the CommiMion, and what
are the circumstaDces UDder which a state commiuion should be deemed to have "fail[ed] to
act" under section 252(e)(S).3116

1270. Section 2S2(e)(4) provides that, if the state cormrduion does DOt approve or
reject (1) a negotiated agreement within 90 days, or (2) an ubitrated agreement within 30
days, from the time the agreement is submitted by the parties, the qreemeDt sbaII be
"deemed approved."3117 We soulht comment on the reJatioDsbip between this provision aDd
our obliption to assume responsibility under section 252(e)(S). We also souJbt comment OD

whether the Commission, OIlCe it USUmeI the responsibility of tile state c:ommission, is
bound by all of the laws aDd staDdards that would have applied to the state commission, and
whether the Commission is authorized to determiDe whether an qreement is consistent with
applicable state law as the state commission would have been UDder section 2S2(e)(3).3111 In
addition, we sought COJDIDeDt on whdber, ODCC tile Commission assumes responsibility UDder
section 252(e)(S), it retains jurisdiction, or wbetber that matter or proceed"" subsequently
should be remaDded to the state.

1271. Finally, we souJbt comment on wbetber we should adopt, in this proceeding,
some staDdards or methods for arbitrating disputes in the evem we must CODduct. an

JU4 47 U.S.C. § 2S2(eXS).

JUS NPRM It , 26S.

JU6 NPRM It , 266.

JlI7 47 U.S.C. § 2S2(eX4).

'Ill NPRM It , 267.
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